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* Important Environmental Indicators:
* Legal Standing

Transparency

Expertise .

Effective Remedies and Injunctive Relief -

Costs and Legal Aid
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Standing before the European Courts

Requirements for standing to bring proceedings F ¥
under Article 230 for natural or legal persons agfaif.
decisions of the Community institutions or bodies: i+

o g s
- o=t T
s i gl |
i L
.":-. iT 9 !

First limb

the decision must be directly addressed to the nat
or legal person; or

Second limb

the decision is addressed to another person but |
direct and individual concern to the former
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The Plaumann Test

* Plaumann v Commission (Case 25/62)

E

“individuals other than those to whom a decision isg
addressed may only claim to be individually
concerned if that decision affects them by reason
certain attributes which are peculiar to them or by
reason of circumstances in which they are
differentiated from all other persons and, by virtuegss
of these factors, distinguishes them individually just==
as in the case of the person addreSsed
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Leading cases on Standing

Greenpeace v Commissifase T-
585/93

Greenpeace v CoungCase C-321/95 P)
Bactria v Commissio(Case T-339/00)
EEB v Commissio(Case T-94/04)

Area Cova and others v Coun@ilase T-
12/96)

Jégo-Quére v Commissid@Gase T-
177/01)

Commission v Jego-Qué(€ase C- :
263/02 P) .
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WWF-UK v Council of the European Union
(Case T-91/07)
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WWF-UK v European Councill

« Council challenged WWF’s direct and
iIndividual concern

« WWF required to show:
* legal interests were affected; and

 involvement in North Sea RAC
provided WWF with procedural
guarantees such that it was
distinguished individually
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WWF-UK v European Council

* ECJ confirmed that procedural rigmsyonly
be afforded to the RAC itself and not its
members (two-third of whom are fishermen)

* Court relied orschmold{Case C-342/04) —
created a new and even more restrictive test f
standing

* Any right of review relates to procedural not
substantive unlawfulness — required for
activities covered by Article 6 (and thus Articl
9(2) Aarhus Convention)
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The Impact of the Aarhus Regulation

* EC Regulation No 1376/2006

* Article 10 - internal review procedure may bring g =
qualifying NGOs within Article 230 EC Treaty i

° Limitations

“*Qualifying” NGOs

Article 2 (1)(c) - definition of “Community
Institution or body”

Article 2(1)(g) — “administrative act”

Article 2(2) — “acting as an administrative
review body”

Is a “written reply” a decision?
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WWF-UK v Council and the Aarhus Regulation

CFI Order (June 2008):

“ ... Any entitlements which the applicant may derive
from the Aarhus Convention and from Regulation No
1367/2006 are granted to it in its capacity as a memb
of the public. Such entitlements cannot therefersurh
as to differentiate the applicant from all other persons
within the meaning of the [settled] case law (para 82)

ECJ silent on this point
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The Advent of the Lisbon Treaty

* Article 263 (formerly 230 EC Treaty)

* “Any natural or legal persons may, under the
conditions laid down in the first and second
paragraphs, institute proceedings against an act
addressed to that person or which is of direct and
individual concern to themand against a
regulatory act which is of direct concern to them
and does not entail implementing measures”

* Will the Courts simply replace a strict interpregatof
individual concern with a strict interpretationdfect
concern?

* Requirement to show “sufficient interest” still reima

* Still no substantive review available
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Important role of citizens and NGOs in checking teeisions of Community
Institutions in order to prevent short-term politiaald economic interests
prevailing over the public interest
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WWF-EPO v European Council
Article 133 Committee and Transparency
(Case T-264/04)

What?

A special Committee provided for by Article 133 E€eaty
How?

Appointed by the Council to assist the CommissidrnCouncil
working party meeting regularly tackling differdrdde policy
sectors within the ambit of the General Affairs &xdernal
Relations Council

Why? e
Serves as a permanent and continuous link, thuffectige =2 i

trade policy “sounding board” between the Commissind the h_ﬂ
EU Member States.
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Basis of Case T-264/04

* WWF EPO applied to the Council to obtain
paper entitledWTO — Sustainability and T S
Trade after Cancubplus preparatory papers, ﬁg!
agenda and minutes (under Art 6, EC Reg No== i Foes T8
1049/2001)

* WWEF referred to the proposal which became
EC Regulation No. 1367/2006 (‘The Aarhus

Regulation’)

* Council argued that disclosure would seriousl|
undermine the EU’s commercial interests as
well as its economic relations with third
countries
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Implications of CFI judgment

* Disclosure and partial disclosure not
warranted

e Concept of document can be distinguishe |
from information — Community institutions
are only obliged to disclose information
held in the form of a formal document, as
opposed to .. any information in written, SN : N
visual, aural or electronic or any other i
material forn as defined in Article 2(3) ofm I
the Aarhus Convention (and Article 2(d) :
the Aarhus Regulation)
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Mullaghmore, the Burren
Case T-105/95

* 1991 — Irish Government announced proposals’™
for a visitors' centre at Mullaghmore, the Burren sy

o £2.7 million Structural Funds

* WWEF lodged complaint with the Commission
potential infringement of EIA Directive
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Mullaghmore, the Burren
Case T-105/95

* WWF applied to the CFI for an annulment of the
Commission decision of 1992

* Application dismissed from CFl and appeal dismidsenh
ECJin 1994

* November 1994 - WWF requested access to Commission
documents relating to the examination of the pitoec
particularly the question of EC Structural Funding

* November 1994 — Commission rejected request:

In the protection of the public interest (in pautar,
inspections and investigations); and

the protection of the Commission's interest in the
confidentiality of its own proceedings
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Mullaghmore, the Burren
Case T-105/95

* December 1994 — WWF submitted confirmatory
applications in accordance with the Code of Conduct

* February 1995 - Secretary General of the Commission
reconfirmed the refusals of the requests on thes lbiaagt
“the disclosure, particularly of letters exchangedvieen
the Commission and the Member State concerned] coul
prejudice the treatment of infringements of Comiyuni
law”

* April 1995 — applied to the CFI to annul the
Commission’s decision of February 1995

* Sweden intervened in support of WWF; Ireland, Feaaied
the UK intervened in support of the Commission
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Mullaghmore Judgment

* CFI Judgment

“... the institutionawill refuse access to any
document where disclosure could undermine ... [in
particular] the protection of the public interest..
(protects the interests of third parties)

“...the institutiongmayalso refuse access in order to
protect the institution's interest in the confidality

of its proceedings (protects the interests of the
institutions alone)

Commission enjoys a margin of discretion to refaise
request for access to documents

But it must exercise this discretion by striking a
genuine balance between the interest of the citizen
obtaining access to those documents and its own
interest in protecting the confidentiality of its
deliberations
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Mullaghmore Judgment

» Commission failed to fulfil its duty to undertak@"
a genuine balancing of the interests involved @S s
required by the Code of Conduct because botfs _

XVI of 24 November confined themselves to ,
mention of the confidentiality exception in ords £ 2% ‘PN
to refuse the applicant's request, and made n@
mention of any balancing of the interests :
iInvolved
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R v Secretary of State for the Environment, Transpo  rt and the Regions
ex parte First Corporate Shipping Ltd, interveners : WWF-UK and Avon
Wildlife Trust (Case C-371/98)
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* Judicial review brought by First Corporate
Shipping Ltd against the DETR for decision
to propose the Severn Estuary as an SAC
under the Habitats Directive

* High Court requested a preliminary ruling on
the interpretation of Articles 2(3) and 4(1) of
the Habitats Directive

* Proposed SAC boundary included: Estuaries, j&s%
mudflats, sandflats, Atlantic salt meadows,
sub-tidal reefs, sea lamprey, river lamprey,
twaite shad
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* FCS - Article 2(3) of the Habitats Directive e
obliged the SoS to take account of economic, i
social and cultural requirements when i =
deciding which sites should be proposed to
the Commission

* S0S - couldhot take economic, social and
cultural requirements into account when
deciding which sites should be proposed to
the Commission (Case C-44/B5v Secretary
of State for the Environment, ex parte Royal
Society for the Protection of Birgs

WWF for a living planet’



WWF and the Cairngorms
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ECJ Judgment (November 2000)

* The Commission must have available an
exhaustivdist of the sites which, at national
level, have an ecological interest to achieve
objectives of Habitats Directive

* A Member Statenay nottake account of
economic, social and cultural requirements or
regional and local characteristics, as mentioned
In Article 2(3) of that directive, when selecting
and defining the boundaries of the sites to be
proposed to the Commission as eligible for
identification as sites of Community importance



* Important Environmental Indicators:
* Legal Standing
Transparency
Expertise
Effective Remedies and Injunctive Relief
Costs and Legal Aid



Remedies and Injunctive Relief

* Remedies

» |f action for annulment admissible and well founded,
courts “shall declare the act concerned to be void”
(Art. 264, Lisbon)

* Regulation — courts have discretionary power to
state that certain legal effects of the annulled act
“shall be considered as definitive” (Art. 264, Lisbon)

* Injunctive relief

* In general, actions do not have any automatic
suspensive effect (c.f. REACH)

« Courts can order suspension pending outcome or to
“prescribe any necessary interim measures”

« Exercised by President of the Court
 In practice rarely done in environmental cases



Costs and Legal Aid

* Proceedings before the Courts are free — no coairt fe
* Parties must be represented by a lawyer

* Parties can apply to the court for legal aid — irotlge
covers individuals and NGOs

* Only recoverable costs arthé expenses necessarily
iIncurred by the parties for the purpose of the
proceedings, in particular, the travel and subsistence
expenses and the remuneration of agents, advisers or
lawyers

* Only awarded if applied for by the successful party

* Costs thereforeriot prohibitively expensivavithin
the meaning of Article 9(4) of the Aarhus Conventio






How does the Environment fare in the European Coug
of Justice?

* Decision addressed to citizen/organisation
* No need to address standing
* Relatively quick
* Low costs risk

* Challenging decisions of Community bodies more geradly
« Standing almost impossible to achieve
» Other factors currently irrelevant
* Impact of Aarhus Regulation unknown

* Intervening as a third party
* Must be done via main proceedings (variable — etgeGe)
* Relatively quick
- Strategically useful
» Costs certainty



