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UK ENVIRONMENTAL LAW ASSOCIATION





11 May 2009

CONSULTATION ON PROPOSALS TO WIDEN THE ENVIRONMENTAL PERMITTING REGIME BY INCORPORATING DISCHARGE CONSENTING, GROUNDWATER AUTHORISATION AND RADIOACTIVE SUBSTANCES REGULATION
Introduction
1.
The UK Environmental Law Association (UKELA) aims to make the law work for a better environment and to improve understanding and awareness of environmental law.  UKELA’s members are involved in the practice, study and formulation of environmental law in the UK and the European Union.  UKELA attracts both lawyers and non-lawyers and has a broad membership from the private and public sectors.

2.
UKELA prepares advice to government with the help of its specialist working parties, covering a range of environmental law topics.  This response has been prepared with the help of the Waste Working Party (in respect of the comments on Radioactive Substances Regulation) and the Water Working Party (in respect of the comments on Discharge Consenting and Groundwater Authorisation).

3.
UKELA makes the following comments on the Consultation.
General Comments

4.
The consultation document notes that EPP1 has provided benefits to both industry and regulators and is considered to be a success.  However, there is little robust evidence to back up these assertions, and discussion at the stakeholder meeting held in London on 31 March 2009 confirmed that this would not be available for some time.  If the extension of EPP to a wider range of activities is to be based on administrative savings and “simplifying” the process for operators, this should be based upon evidence.  In particular, there are concerns in industry regarding how appropriate technical specialist advice is brought to bear under the EPP regime and the centralised National Permitting system.
Question 1. To what extent do consultees agree that the written consultation criteria have been adhered to?

5.
UKELA has no comments on this question.
Question 2. Do stakeholders agree with the way in which the RSR application process would be widened to cover investigative work at sites that may be intended for the disposal of solid radioactive waste? If so, what type of solid radioactive waste disposal facilities do you consider staged regulation should be used for?

6.
UKELA believes that the staged environmental regulation of investigative work at such sites is a sensible and proportionate measure to ensure that human health and the environment are protected during the development phase of solid radioactive waste disposal facilities.  Although solid radioactive waste disposal facilities will require development consent, environmental protection is not the prime consideration in the planning process, so an environmental permit would provide additional safeguards.  This is important not only from a legal perspective, but also in terms of the public perception of the robustness of the permitting process, as such disposal facilities are likely to be highly controversial.  There are already precedents in environmental regulation for requiring a permit for site investigation work - under the water abstraction licensing regime a licence is required for test boreholes, and in Article 5 of the agreed EU Directive on the geological storage of carbon dioxide a permit is required for site exploration.  An analogy can be drawn in particular between the regulatory regime for the disposal of radioactive waste and the regulatory regime for the storage of carbon dioxide, in that the aim of both regimes is to permanently store the substances at minimum risk to human health and the environment.

7.
UKELA believes that permits for investigative works should be required for national, geological depositories intended for the disposal of high-level waste, intermediate-level waste and low-level waste that is not suitable for near-surface disposal.  Other types of low-level radioactive waste may be disposed of to landfill, and UKELA believes that it would be disproportionate to require staged environmental regulation of landfill sites authorised to accept these types of low-level radioactive waste.

Question 3. Stakeholders are asked to give their views on the merits or otherwise of the four year rule for discharge consenting.

8.
Whilst the desirability of certainty for the water companies is recognised, the appropriateness of giving special protection to a sector with significant potential to damage the environment is questionable.  If the objective is to avoid loading obligations onto the water companies that they cannot fund owing to the pricing controls, a better way would be to require or encourage the regulator to provide advanced warning through river basin management planning.

Question 4. Do you agree with the Government’s proposal to maintain the current Discharge Consenting procedure so that appeals against variations to discharge consents by the regulator, or against the imposition of conditions on unconditional discharge consents, continue to have the effect of suspending the regulator’s decision pending the outcome of the appeal?

9.
UKELA has no comments on this question.

Question 5. Do consultees consider there could in the future be a demand for a power to direct that one or other regulator is responsible for Part B air pollution regulation and Discharge Consenting where both apply to the same site? Current evidence suggests there is only a small number of such cases and hence no arrangements are proposed in the EPP2 Regulations.

10.
UKELA has no comments on this question.

Question 6. Do you agree with the specific proposals in Chapter 4 of this consultation to incorporate discharge consenting into the EP Regulations?

11.
UKELA has the following comments on the specific proposals in Chapter 4.

Proposal 2

12.
UKELA is content that the concepts of operator and regulated facility are used for all the regimes included in this consultation.  However, UKELA notes that there is potential for ambiguity, particularly for discharge consents and groundwater discharges between the owner of a facility and a contractor who may be running the site (there being many examples in the water industry where the asset is held by one company and another contracted to run the plant).  As noted in the consultation, permits may be considered valuable property and thus there is likely to be a desire from asset owners to maintain the environmental permit in their name.  The guidance issued to support the Environmental Permitting Regulations needs to be robust in defining the circumstances where this is possible.

Proposal 3

13.
UKELA agrees that the definition of “regulated facility” should be expanded to cover the new additions to EPP.  However, UKELA notes that guidance will be required on the application of the term (especially for former groundwater authorisations).  Where wastes are discharged to groundwater (normally via spraying onto land) it is common for restrictions to be imposed on how often a particular area of land can be used to prevent overloading of the “purifying power of rocks and soils”.  The application of the concept of “regulated facility” and EPP in general to such disposal (sheep dip and sewage sludge being two examples) needs to be outlined in guidance to ensure a consistent approach and clarity for operators.

Proposal 4

14.
The application of general binding rules to small sewage discharges to surface waters is considered appropriate and proportionate, as are the proposed exemptions and general binding rules for groundwater discharges.  However, the GBRs must account for variable ground conditions and sensitivities of receiving water, including groundwater and should be based upon sound science and risk assessment.  Although a single discharge of 5 cubic metres of treated effluent to ground per day is highly unlikely to cause significant pollution, in some areas there will be many such discharges, all going to the same groundwater body; in these circumstances a risk of breach of the Water Framework Directive could arise.  The risk of cumulative impacts needs to be considered.  It is also noted that in many areas where non-mains drainage is used, water supplies are also sourced from groundwater by individual properties.  The GBRs need to ensure that protection of these supplies in ensured.

15.
A requirement for registration may be appropriate to ensure that cumulative impacts can be assessed by the regulator.

16.
The proposed GBRs for sewage discharges are currently limited to those areas where mains drainage is not available.  This restriction may prevent the development of alternative ecological solutions for the treatment of human waste (composting toilets for example) that would present no risk to the wider environment.

Proposal 5

17.
The proposal to move to standard applications procedures is welcomed.

Proposal 6

18.
UKELA welcomes the move towards a common approach and the potential for the use of off-site conditions.  These are likely to be particularly useful for facilitating access to watercourses to monitor the effects of discharges.

Proposal 7

19.
UKELA is concerned that there is no intention to require any degree of operator competence for activities that may carry significant risks if not carried out competently.  Without wishing to add to the burden on any party, a light-touch competency test could be applied with significant benefits and would allow the regulator to refuse permits to those who do not properly understand the risks.

Proposal 8 

20.
Please see the response to Question 3 above.

Proposal 9

21.
Provisions for transfer of permits are to be welcomed.

Proposal 12
22.
UKELA notes that the offence provisions set out in draft Regulation 38(2) and (3) which seek to mirror existing offences in Section 85(1) Water Resources Act 1991 and the Groundwater Regulations 1998 are not drafted in a very clear way and may make enforcement of water offences that much more difficult.  The offences exclude "operators", but who or who is not an operator is not clear also.  Therefore, it is not clear who the offences in draft Regulation 38(2) and (3) are meant to catch.  It would be much clearer if the offences did not exclude operators and were a catch-all offence for entry or discharge of pollution to surface waters and groundwater.  This approach was adopted in relation to waste offences where section 33 Environmental Protection Act 1990 has been retained in addition to the offences of operating a regulated facility within the 2007 Regulations.
Proposal 15

23.
UKELA believes that the common approach should be adopted, including the power to require measures to return the site to a satisfactory condition.

Proposal 16

24.
The proposal to allow the surrender of groundwater and surface water discharge permits by simple notification pre-supposes that there is no real potential for long-term effects.  This is probably true for discharges to flowing waters (any pollution would be flushed away over time) but for discharges to groundwater via land there is a potential for residual effects (e.g. a build up of contaminants on the site).  Consideration should be given to giving the regulator the power to require some investigation and/or confirmation that no lasting impact has been caused prior to accepting surrender.

Proposal 25

25.
Whilst the approach to highway discharges seems sensible, it not clear how the regulator would ever know that a discharge was causing a problem unless gross contamination occurred.  The issue of diffuse pollution from many highway drains is likely to be more of an issue as a result of the Water Framework Directive, and consideration should be given to requiring registration of these discharges to allow the regulators to identify problem areas.
Question 7. Do you agree with the specific proposals in Chapter 4 of this consultation to incorporate groundwater into the EP Regulations?

26.
Please see the comments above in response to Question 6, which are repeated in response to this question insofar as they apply to groundwater.

Question 8. Do you agree with the specific proposals in Chapter 4 of this consultation to incorporate radioactive substances regulation into the EP Regulations?

27.
UKELA has the following comments on the specific proposals in Chapter 4.

Proposal 1
28.
UKELA agrees that offshore installations subject to regulation under RSA 93 should continue to be deemed to be within territorial waters and so subject to the EP Regulations.  UKELA notes that the EP Regulations only apply in England and Wales.  This would mean that RSA 93 would continue to apply to offshore installations within Scottish territorial waters and in the Scottish section of the UK continental shelf.  This raises issues of cross-border compliance for operators of multiple installations subject to both Scottish and English jurisdiction, and UKELA urges the Environment Agency and the Scottish Environment Protection Agency to work together to ensure that there is consistency of regulation across the whole of the UK offshore area.
Proposal 2
29.
UKELA supports the proposal that activities currently subject to regulation under RSA 93 should continue to be regulated and require a permit under EP Regulations.
Proposal 3
30.
UKELA supports the proposals to retain the current scope of regulation of mobile radioactive apparatus within the EP Regulations, and to maintain the current interface with the UK Installations Act 1965 for nuclear sites and the current RSA provisions on Crown, defence and visiting force immunities.  The current interface between RSA 93 and the Nuclear Installations Act 1965 for nuclear sites works well in practice and, as such, UKELA believes that there is no reason to modify it.
Proposal 4
31.
UKELA agrees that there is no merit in reviewing the list of activities exempt from the need to hold a permit under RSA 93 until the UK-wide review of Exemption Orders and RSA 93 Schedule 1 has been completed.
Proposal 5
32.
Please see our response to question 2 above.
Proposal 6
33.
UKELA supports this proposal, and sees no merit in retaining the 28 day interval between an authorisation being granted and it coming into effect.
Proposal 7
34.
UKELA agrees that there should be an operator competence test for environmental permit applications involving radioactive substances.
Proposal 8
35.
UKELA agrees with this proposal.
Proposal 9
36.
UKELA supports the proposal to allow transfers of environmental permits for RSR.  The current lack of a transfer provision for non-nuclear RSR permits can cause practical issues in business transfers, in particular where other environmental permits are transferable.  UKELA assumes from the consultation document that the full EP Regulations transfer provisions will be applied to transfers of environmental permits for RSR, and believes that this is vital to ensure that the permit is held by a competent operator.
Proposal 10
37.
UKELA supports the application of the common approach to review and inspections for RSR, but queries how often inspections actually happen in practice.
Proposal 11
38.
UKELA supports this proposal, but queries the practicalities of complying with a suspension notice for radioactive sources.
Proposal 12
39.
UKELA supports the adoption of the standard EP Regulations provisions for offences in respect of RSR and the extension of the emergency defence to cover RSR.  UKELA concurs with the view that the disclosure of trade secrets offence is now obsolete and that it should be removed.
Proposal 13
40.
UKELA supports the proposal to adopt the common public register provisions for RSR.
Proposal 14
41.
UKELA has some concerns about the proposals for advertising applications for environmental permits for RSR, which it understands involve removing the requirement to publish a notice in a local newspaper, and instead publishing a notice on the Environment Agency’s website.  Although UKELA acknowledges that local newspapers may not be widely read, they are arguably more transparent and accessible than the Environment Agency’s website.  Given the public perception of risk associated with radioactive substances, consultation procedures should be transparent and accessible, and should not be watered down.  UKELA suggests that there should be a requirement to publish a notice both in a local newspaper and on the Environment Agency’s website.
Proposal 15
42.
UKELA supports the adoption of the common EP Regulations provisions for revocations and believes that this would simplify the current system under RSA 93.
Proposal 16
43.
UKELA supports the adoption of the standard EP Regulations surrender test for RSR, and believes that this is consistent with the current regime under RSA 93.
Proposal 17
44.
UKELA supports the proposal that RSR permits should automatically become environmental permits.  This creates the minimum administrative burden for both regulators and permit holders.
Proposal 18
45.
UKELA supports the adoption of the common EP Regulations appeal model for RSR in principle, but has some concerns about allowing a right of appeal against conditions imposed via a direction used to implement the requirements of the HASSD.  If an appeal against such a condition were to be granted, the UK would be in breach of its obligations under the HASSD.  UKELA queries whether an appeal against such a condition could ever be granted, and whether a right of appeal is therefore meaningless in this context.
Proposal 19
46.
UKELA supports this proposal.
Proposal 20
47.
UKELA supports this proposal.
Proposal 21
48.
UKELA supports this proposal.
Proposal 22
49.
UKELA supports this proposal.
Proposal 23
50.
UKELA supports this proposal.
Proposal 24
51.
UKELA supports this proposal.
Question 9. Do consultees agree with the forecasts of the costs and benefits given in the consultation Impact Assessment and the way in which those forecasts were arrived at?

52.
UKELA has no comments on this question.
Question 10. Can consultees identify further measures relevant to the integration of permitting regimes which would produce greater reduction in administrative burden for regulated industry while continuing to deliver the requirements of EU directives and protection of the environment and human health?
53.
UKELA has no comments on this question.
Contacts:
(for comments on Radioactive Substances Regulation)
Angus Evers

Convenor, UK Environmental Law Association Waste Working Party
c/o SJ Berwin LLP, 10 Queen Street Place, London EC4R 1BE

Telephone: 020 7111 2763

Email: angus.evers@sjberwin.com

(for comments on Discharge Consenting and Groundwater Authorisation)

Mothiur Rahman

Co-Convenor, UK Environmental Law Association Water Working Party

c/o Bircham Dyson Bell, 50 Broadway, London SW1H 0BL

Telephone: 020 7227 7012

Email: mothiurrahman@bdb-law.co.uk
Julie Adshead

Co-Convenor, UK Environmental Law Association Water Working Party

c/o Faculty of Business, Law and Built Environment, University of Salford, Salford, Greater Manchester M5 4WT
Telephone: 0161 295 3716

Email: J.D.Adshead@salford.ac.uk
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